“anon

FUNDACION AMBIENTE Y
RECURSOS NATURALES

TRANSLATION OF THE ORIGINAL VERSION IN SPANISH

Translated by Michael Posner, Visitor at FARN from the Human Rights Program of
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M. 1569. XL.

ORIGINAL
Mendoza, Beatriz Silvia and others v/
the National State and others

regarding damages suffered (injuries
resulting from the environmental
contaminationof the Matanza-Riachuelo
River) .

Buenos Aires, July 08, 2008

Applicable Precepts and Facts:

1) That in light of the presentation made on pages 14 - 108 by sixteen
people exercising their personal rights in their capacity as victims of the
environmental contamination of the Matanza-Riachulo river basin, with some
of them also exercising the rights of their minor children, in order to
bring various allegations against the National State, the Province of Buenos
Aires, the Government of the Autonomous City of Buenos Aires and the forty-
four named businesses, this Court issued a judgment on June 20, 2006, added
to pages 183 - 195 and 201, adopting several pronouncements. The
pronouncements which are relevant to the present action include:

a) Declaring this Tribunal’s lack of original Jjurisdiction with
respect to the claim aimed at redressing damage caused to the individual
plaintiff’s assets as an indirect result of aggression towards the
environment (item 6; pg. 56 reverse side - 75; considering paragraphs 8 to
17).

b) Accepting the filing of the matter governed by Article 117 of the
National Constitution, which addresses pollution of inter-jurisdictional
environmental resources, and accepting the National State and the Province
of Buenos Aires as legally recognized parties to this matter. Under the
terms governed by Articles 41 and 43 of the Fundamental Law and Article 30
of Law 25.675, the National State and the Province of Buenos Aires have the

duty to ensure the common use of the environment and the collective well-

being shaped by the environment (pgs. 75 - 76), an environmental stewardship
pursued through prevention, restoration, and ultimately, through
compensation for <collective harm, according to Article 28 of Law

25.675 (considering paragraph 7).
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c) Exercising this Tribunal’s ordained faculty and legally recognized
power to protect the general interest. To that end, this Court:

I. Requested from the defendant-businesses information relating to all
waste thrown into the river; whether they have treatment systems for that
waste; and 1f they have contracted insurance for their activities, as
required by Article 22 of Law 25.675.

II. Ordered the National State, the Province of Buenos Aires, the
Autonomous City of Buenos Aires, and the Federal Environmental Council
(CoFeMa)to present an integrated plan which addresses the area’s
environmental situation, control over anthropogenic activities, an
environmental impact study of the defendant-businesses, an environmental
education program, and an environmental informational program.

ITI. Planned a public hearing in front of this Tribunal so that the
parties, orally and publicly, could provide an update on the requested
information.

IV. Ordered the plaintiff to add to her claim any relevant and up-to-
date information related to essential aspects of the legal questions, to
clarify the basis of her claim in regards to the reversible damage, and to
add the necessary elements to identify what, according to her, would be a
satisfactory result with regards to the irreversible damage.

2) That after this Tribunal dismissed the request by the Ombudsman of
the Nation for Amicus Curiae intervention (pg. 182), the Ombudsman submitted
a new statement (pgs. 316 - 336) invoking his standing pursuant to Article
86 of the National Constitution and Article 30 of Law 25.675, and in
conformity with Article 41 of the Supreme Law, seeking to intervene in the
process in the role of condemning individual defendants. He requested that
all actions necessary for the cessation of contaminating activity and the
restoration from the environmental damage be arbitrated. This Court
partially approved the petition in its pronouncement on August 24, 2006,
with approval being supported by the judicial power established by Article
32 of Law 25.675. While noting that the Ombudsman was not empowered to alter
the objective or subjective submissions of the plaintiffs, this Court
admitted his participation as a third party interested 1in the above
mentioned environmental plan, in accordance with the terms of Article 90 of
the Civil and Commercial Procedural Code of the Nation (pgs. 356 - 358)

3) That on pages 395 - 586 several organizations submitted a request
for standing, citing constitutional and non-constitutional text in order to
intervene as third-parties in accordance with Article 90 of the Civil and
Commercial Procedural Code of the Nation (citing Articles 41 and 43 of the
National Constitution and Article 30 of Law 25.675). They expressed that

their objective was to ensure that the defendants carried out, among other
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mandates, the requisite actions for the immediate cessation of contaminating
activity and the restoration from the collective environmental damage in the
area of the Matanza-Riachuelo River Basin.

This tribunal, in its’ pronouncement on August 30, 2006, found on
pages 592 - 594, granted in part the seven organization’s petition for
intervention as third-parties, admitting only the Environment and Natural
Resource Foundation (FARN), Greenpeace Foundation Argentina, Center for
Legal and Social Studies (CELS), and the Boca Neighborhood Association. The
Court felt that these organization’s structural objectives, as found in
their respective organic statutes, made participation as third parties
appropriate. In this sense, the justification for acceptance as third-
parties was not based on the General Interest Framework or the ample
connection with the fulfillment of the National Constitution and Argentine
laws, Dbut instead Dby considering the legitimate interests of these
organizations in the preservation of a collective right such as the right to
a healthy environment. As to the nature of the intervention and the reach of
their power, the Court referred to its’ decision from August 24 with respect
to third-party participation by the Ombudsman of the Nation, discussed
above.

Also in that resolution, the Court recognized the plaintiff’'s
clarifications, on pgs. 386 - 393, both regarding the merits of her claim
and regarding the basis for her claim in relation to reparation of the
collective moral damage. Furthermore, a report prepared by the Auditor
General of the Nation, in which the environmental problems of the Matanza-
Riachuelo river basin were analyzed through various lenses (pgs. 587 - 590),
was filed with the Secretariat of the Court. Lastly, the Court approved a
set of rules for the hearing that was established through the June 207
resolution.

4) That in a joint submission effectuated August 24, 2006, the
National State, the Province of Buenos Aires, the Autonomous City of Buenos
Aires and CoFeMa invoked their answer to the Tribunal’s request from its’
June 207 pronouncement. The submission noted a consensus between the three
government jurisdictions regarding the structural dimension of the problem,
the decision to join forces in order to reach a solution, and also noted in
particular the significance that the National Government has given to the
environmental problem. The Integral Plan for the Clean-up of the Matanza-
Riachuelo River Basin also accompanied the submission. The parties described
the principle features of the clean-up program, its’ institutional and
political structure in regard to the clean-up itself, and the social aspect

of the clean-up. They also exhibited the requested environmental impact
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evaluations, offered final considerations, and submitted complimentary
documentation (pgs. 372 - 379).

5) That prior to the hearing convened by the June 20th resolution
mentioned supra, the requisite written reports were submitted Dby the
defendants SORIALCO S.A.C.I.F., FABRICA JUSTO S.A.I. y C., CURTIDURIZA A.
GAITA S.R.L., TRI-ECO S.A., SOLVAY INDUPA S.A.I.C., RASIC HNOS. S.A., SHELL
COMPANIA ARGENTINA DE PETROLEO SOCIEDAD ANéNIMA, ANTIVARI S.A.C.I., S.A.
LUPPI HERMANOS Y COMPANIA LIMITADA CURTIDURIA Y ANEXO, SULFARGEN S.A., DOW
QUIMICA ARGENTINA
S.A., QUfMICA TRUE S.A., CENTRAL DOCK SUD S.A., MATERIA HNOS. S.A.C.I. y F.,
SADESA S.A., COTO CENTRO INTEGRAL DE
COMERCIALIZACION S.A., YPF S.A., CURTIEMBRE ANGEL GIORDANO
S.R.L., CURTIEMBRE FRANCISCO URCIUOLI E HIJOS S.A., PETROBRAS ENERGIA S.A.,
ORVOL S.A., MERANOL S.A.C.I., MOLINOS RIio DE 1La PLATA S.A., ODFJELL
TERMINALS TAGSA S.A., SEATANK (BUENOS AIRES) SOCIEDAD ANONIMA, DANONE
ARGENTINA S.A., FRIGORIFICO REGIONAL GENERAL LAS HERAS S.A., PRODUCTORES DE
ALCOHOL DE MELAZA S.A. (PAMSA) , DESTILERIA ARGENTINA DE PETROLEO
S.A. (DAPSA) , DATIMLERCHRYSLER ARGENTINA SOCIEDAD ANONIMA FINANCIERA
INDUSTRIAL COMERCIAL INMOBILIARIA Y DE MANDATOS, CERVECERIA Y MALTERIA
QUILMES S.A.I.C.A. CBUENOS AIRES EMBOTELLADORA S.A.C CERVECERIA BIECKERT
S.A., C.0.V.Y.C. S.A., PETROLERA DEL CONO SUR S.A., PETRO RIO COMPANIA
PETROLERA S.A., AGUAS Y SANEAMIENTOS ARGENTINOS S.A. EN FORMACION (AySA) vy
TRATAMIENTO DE EFLUENTES AVELLANEDA S.A. (TEA S.A.). These reports were
filed with the Secretariat, creating separate numbered folders, according to
their submissions in chronological order.

6) That on September 5, 2006 the Tribunal began the scheduled hearing.
On that date the plaintiffs explained in detail the contents and
justification for their claim. For his part, the Secretary of the
Environment and Sustainable Development of the Nation, as the representative
for the government defendants, presented in front of the Court regarding the
Integral Plan for the Clean-Up of the Matanza-Riachuelo River Basin. The
Secretary was subsequently questioned by the members of this Court about
various aspects of the clean-up program (pg. 740). The stenographic record
of that hearing was added to pgs. 870 - 884. Also, 1in accordance with a
request by the Tribunal, the Autonomous City of Buenos Aires added a report
prepared by one of their agencies on existing plans relating to human health
(pg. 861). Similarly, the above-mentioned federal agency expanded its’
original report, particularly relating to sanitation, deadlines and
timetables for public works, as well as mechanisms for participation and

control (pgs. 953 - 955). The Director General of Culture and Education for
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the Province of Buenos Aires also presented in front of the Tribunal (pgs.
957 - 958, item 16).

The hearing continued on September 12, on which date the businesses
had an opportunity to address the Court, orally presenting their reports.
The businesses were also questioned by the Tribunal. The Ombudsman of the
Nation and representatives of the third-parties also orally presented their
respective reports (pg. 865). The stenographic version of the entire
proceeding was recorded on pgs. 885 - 907.

In response to this Court’s request at the hearing, the businesses
ANTIVARI S.A., SHELL COMPANIA ARGENTINA DE PETROLEO S.A., CURTIDURIA A.
GAITA S.R.L., FABRICA JUSTO S.A.I. y C., DESTILERIA ARGENTINA DE PETROLEO
S.A. (DAPSA), SULFARGEN S.A., CURTIEMBRE FRANCISCO URCIUOLI E HIJOS S.A.,
CURTIEMBRE ANGEL GIORDANO S.R.L., ORVOL S.A. y MATERIA HNOS. S.A. amplified
their reports (pgs. 957 - 958).

On the other side, in response to an invitation from the Tribunal
following their oral presentations at the hearing, three of the non-
governmental organizations acting as third parties expounded on their
respective presentations and original claims, and also incorporated new
legal justifications (pgs. 925 - 952).

Lastly, the plaintiffs amplified their claims against the fourteen
municipalities through which the Matanza-Riachuelo river basin stretches -
Almirante Brown, Avellaneda, Cafiuelas, Esteban Echeverria, Ezeiza, Gral. Las
Heras, La Matanza, Lands, Lomas de Zamora, Marcos Paz, Merlo, Mordén, Pte.
Perdn, y San Vicente - and against the State Societal Metropolitan Area
Ecological Coordination (CEAMSE) (pgs. 975 - 978).

7) That through the pronouncement on February 6, 2007, with respect to
the Integral Plan for the Clean-Up of the Matanza-Riachuelo River Basin,
this Court ordered the National State, the Province of Buenos Aires, and the
Autonomous City of Buenos Aires to inform the Court of all adopted and
completed measures dealing with contamination prevention, restoration, and
environmental auditing, as well as measures relating to the environmental
impact assessments of the defendant businesses. Lastly, the Court requested
information on actions taken related to the industrial sector, the 1local
population, and health care and prevention. Towards that end, a new public
hearing was scheduled for February 20, 2007 (pg. 979). At that time, the
Secretary of the Environment and Sustainable Development of the Nation
presented the requested report, answered several requests made by this Court
(pg. 1042, stenographic version on pgs. 1057 - 1067), and submitted
accompanying documentation, as requested, in support of the various areas of
the mandated clean-up plan (pgs. 1042 -1043, 1100 and 1113).
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8) That on February 23, 2007, the Tribunal, after emphasizing that at
this stage of the proceeding it lacked the knowledge necessary to issue a
ruling, and once again in accordance with its’ ordained faculties and
powers, ordered the intervention of the University of Buenos Aires. Through
the work of professors with Dbackgrounds and expertise in the various
relevant fields, the University would proceed to inform the Court of the
feasibility of the Clean-Up Plan presented by the State authorities (pg.
1047) .

9) That on March 20, 2007 the Tribunal issued a pronouncement in
response to the claim made by a non-governmental organization, Citizen'’s
Association for Human Rights (ACDH), whose organic statute recognizes the
preservation of a clean environment as one of its’ objectives and who
intervened in this action as a third party. The pronouncement also responded
to a claim for partial autonomy initiated by a group of people who live near
the mouth of the Riachuelo (pgs. 1104 - 1108).

This resolution granted the third party intervention of Citizen’s
Association for Human Rights (ACDH), with the scope of intervention
equivalent to the participatory scope of the other admitted third parties as
defined in the resolution on pgs. 592 - 594. The Court denied the autonomous
intervention requested by the petitioners in the case V.625.XLII Averga,
Angela and others v/ National State and others regarding preliminary
measures, instead granting participation to said petitioners as interested
third-parties. Furthermore, after noting that the interests of groups
affected by the collective environmental damage and other stakeholders were
adequately represented in this lawsuit, and that measures must be taken to
stop actions which would delay the Supreme Court’s exercise of its’
jurisdictional authority to decide this case, the Court declared the group
of plaintiffs and admitted third parties fully integrated. Thus the Court
forewarned that no new petitions by any party attempting to join the lawsuit
would be accepted.

10) That in view of the presentation by the University of Buenos Aires
of the requested report (pg. 1180), the Tribunal again utilized its’ powers
recognized in Article 32 of Law 25.675 and in Article 36 of the Procedural
Rules in order to convene a public hearing so that the parties and
intervening third-parties could orally express their observations of the
Integral Plan for the Clean-Up of the Matanza-Riachuelo River Basin. Parties
were also be able to express their observations on the report prepared by
the University of Buenos Aires regarding the feasibility of the Clean-Up
Plan, presenting evidence in an attempt to contest the scientific aspects of

the decision (Resolution on pg 1181, from June 12, 2007).
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11) That said hearing began on July 4, 2007, with an opportunity for
the Secretary of the Environment and Sustainable Development of the Nation,
acting as the representative for the National State, the Province of Buenos
Aires, and the Autonomous City of Buenos Aires, to conduct his exhibition.
The Ombudsman of the Nation, the representatives of some non-governmental
organizations intervening as interested third-parties, and representatives
of those defendants which chose to participate in this public hearing also
received an opportunity to speak (minutes on pg. 1387). The stenographic
version of these oral exhibitions was added to pages 1401 - 1421. The oral
exhibitions by the government representatives and by the Ombudsman of the
Nation were also accompanied by a written summary of their presentations
(pgs. 1377 - 1382 and 1383 - 1386).

Before adjourning the hearing until the following day, the Tribunal
stated that it would proceed with the end goal of questioning the National
State, the Province of Buenos Aires, and the Autonomous City of Buenos Aires
regarding the Integral Plan. Thus the Court instructed their respective
representatives to add to the case any supplementary information they
possessed, such as documentation, additional elements relating to
institutional aspects, information on health, budgeting, environmental
impact, population numbers, and land use planning (pgs 1387 - reverse of
1388). The stenographic version of the <responses given Dby State
representatives and the requests made by the Court during the July 5th
hearing were added to pgs. 1422 - 1439.

12) That on August 22, 2007, the Tribunal issued the decisions which
are detailed below (pgs. 1442 - 1447).

On the defense side, and based on the results of the public hearings
and the report prepared by the University of Buenos Aires, the Court gave
notice that in order to carry forward the prevention and restoration aspect
of the case it was necessary to order the collection of precise, up-to-date,
public, and accessible information. Towards that end the Court imposed on
the River Basin Authority and the representative for the three State
defendants the obligation to inform the Court of the condition of the water,
the air, and the underground systems of the river basin. The Court also
requested a 1list of the industries currently in the river basin which
conducted potentially contaminating activities, with specific pollutant
figures. The Court further requested the minutes from the meetings carried
out by the River Basin Authority as well as information from their other
activities, reports on population and industry movement from the basin,
information on petrochemical projects in the Dock Sud region, utilization of
green credits, garbage clean-up, cleaning of the river banks, current and

future projects for the expansion of the potable water network, storm
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drains, sewage systems, progress updates on their projects, the feasibility
of their deadlines, definitive costs, financing information for all of the
projects, and any additional information on their emergency health plan.

Moreover, the defendants were officially served with the lawsuit. In
response to the unique characteristics of this collective process, specific
rules were established for the respective responses to the lawsuit and time
periods allowed. Among the rules applied, it warrants highlighting that an
exceptional deadline, common to all summoned parties, was imposed. Along
those lines, the Court announced that in order to ensure the openness of the
response process, the defendants would have to prepare an oral response at a
public hearing in addition to the usual written response. The Court set a
public hearing exclusively for those oral responses.

13) That the State guardian ad litem of minors intervened before the
Court, in accordance with Article 59 of the Civil Code and Article 54 of Law
24.946, in order to assume representation of parties to the case who were
minors (pgs. 1578 - 1579).

14) That the government defendants submitted the requested reports
(pgs. 1617 - 1618 and 1738), which were then subsequently amplified by the
River Basin Authority (pg. 1905).

At the hearing conducted on November 28, 29, and 30, 2007, the
following entities responded to the lawsuit: the National State; the
Secretary of the Environment and Sustainable Development; the Province of
Buenos Aires; the Autonomous City of Buenos Aires; the municipalities of
Almirante Brown, Avellaneda, Cafluelas, Esteban Echeverria,

Ezeiza, Gral. Las Heras, La Matanza, LanGs, Lomas de Zamora, Marcos Paz,
Merlo, Mordén, Presidente Perén y San Vicente; Coordinacidén Ecoldégica Area
Metropolitana Sociedad del Estado (CEAMSE); Aguas Argentinas S.A.; Antivari
S.A.C.I.; AYSA S.A.; Central Dock Sud S.A.; Cerveceria y Malteria Quilmes
S.A.I.C.A. y G.; Coto C.I.C.S.A.; Curtiduria A. Gaita S.R.L.; Curtiembre

Angel Giordano S.R.L.; Curtiembre Francisco UrM. ciuoli e Hijos S.A.;
DaimlerChrysler Argentina S.A.C.I.F. I.M.; Danone Argentina S.A.; Dapsa
S.A.; Dow Quimica Argentina S.A.; Fabrica Justo S.A.I.C.; Frigorifico

Regional Gral. Las Heras S.A.; Materia Hermanos S.A.C.I.; Meranol S.A.C.I.;
Molinos Rio de la Plata S.A.; ODFJELL Terminals Tagsa S.A.;

Orvol S.A.; Pamsa (Productores de Alcohol de Melaza S.A.); Petrobras
Energia S.A.; Petrolera del Cono Sur S.A.; etro Rio Compafiia Petrolera S.A.;
Quimica True S.A.C.I.F.; asic Hnos. S.A.; Sadesa S.A.; SEATANK (BUENOS
AIRES) SOCIEDAD NONIMA; Shell Capsa; Solvay Indupa S.A.I.C.; Sulfargen S.A.;
ri-Eco S.A.; e YPF S.A.

The stenographic versions of these oral summary presentations were
added to pages 1913 - 1963. An individual file was formed for each
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respective written report in order to avoid unwarranted delays in the
proceedings (pg. 1903).

By order of the Court, summaries from the plaintiffs and third parties
as well particular defenses were ordered, along with the accompanying
documentation for each one of the responses (pgs. 1907 - 1908). The
defendant’s responses to the lawsuit were added to the aggregate records on

pages 1969 - 1982 and were placed in the appropriate court files.

Whereas:

15) The restoration from and the prevention of environmental harm
requires the issuance of urgent, definitive, and effective decisions.

In accordance with this principle, the present decision definitely
resolves the specific claim regarding restoration and prevention that has
gone through this urgent and autonomous process.

The decisive goal is forward-looking and fixes the general criteria
required for effective compliance with the stated objective, while still
respecting the methods for compliance, methods which are left to the
discretionary scope of the administration. Thus, the obligation for
compliance should aim at achieving results and meeting the presently
described objectives, while leaving the specific procedures to carry out
those objectives up to the administration’s determination.

At the same time, given the definitive nature of this decision, the
process of execution will be delegated to a federal court of first instance,
in order to ensure swiftness of future court decisions as well as effective
judicial control over compliance.

However, as a consequence of the decision adopted, proceedings related
to the indemnification for damages will continue to occur in front of this
Court, since said damages do not deal with future action but rather with the
attribution of liability stemming from past conduct.

The dictated sentence consists of a binding mandate on the defendants,
with specific details that arise from the legal bases which follow and whose
content has been determined by this Tribunal in exercise of powers deriving
from the Constitution and the General Environmental Law. The sentence is
dictated this specifically because the claim does not contain sufficient
details, as manifested by this Court in its’ June 20 2006 resolution.

Regarding the Integral Plan for the Clean-up of the Matanza-Riachuelo
River Basin presented by the defendants, various hearings have been convened
which illustrate deficiencies that this Court must take into account.
Throughout the entire proceeding, as described in earlier stages, it is
clear that important differences exist Dbetween the various versions

presented. In many respects there has not been an updated elaboration but
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rather a re-issuance of already existing documents that date back several
years. There have also been difficulties in learning objective, public, and
measurable data regarding the current situation, a problem that has been
aggravated by the dispersal of information sources and a lack of uniform
terminology.

Moreover, effective implementation requires a program that fixes
behavior defined with technical precision, the identification of a subject
who is obligated to comply with the decision, the existence of objective
indices that allow periodic control over the results, and ample
participation in that control.

16) The River Basin Authority, created by Law 26.168, is obligated to
carry out the program, and will assume the responsibility for any non-
compliance or delays in carrying out the detailed objectives. The Authority
must maintain members from the National State, the Province of Buenos Aires,
and the Autonomous City of Buenos Aires, to whom responsibility primarily
corresponds for territorial settlement of the watershed region and to whom
environmental obligations from the National Constitution, as well as more
rigid local norms, apply. The responsibilities and obligations of these
three entities have Dbeen recalled by this Court since its’ first
intervention through the above-mentioned pronouncement on June 20, 2006.

17) The present decision mandates that the River Basin Authority

complete the following program:

I) Objectives:
The program must pursue three simultaneous objectives, consisting of:
1) Improvement of the quality of 1life of the river basin
inhabitants;
2) The environmental restoration of all of the river basin’s
components (water, air, and soil;
3) The prevention of reasonably foreseeable harm.
In order to measure the level of completion of these objectives the
River Basin Authority must adopt one of the available international
measurement systems and notify the relevant tribunal of their execution of
this decision within 90 (ninety) business days. Failure to comply with this
decision within the prescribed period will result in the imposition of a
daily fine on the president of the River Basin Authority.

1) Public Information:

Organize within 30 (thirty) business days a system of public
information on the internet for the general public. The system must be

clear, concentrated, and accessible, and it must contain all of the up-to-

10
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date facts, reports, lists, timelines, costs, etc., which were requested by
the August 22, 2007 resolution.

Failure to comply with this order within the prescribed period will
result in the imposition of a daily fine on the president of the River Basin
Authority.

III) Industrial Pollution :

1) Conduct inspections of all of the businesses currently in the
Matanza-Riachuelo river basin within 30 (thirty) business days;

2) Identify those businesses deemed polluters through the issuance of
a resolution from the River Basin Authority;

3) Mandate that all such businesses deemed polluters, who dump waste,
discharges, or emissions into the river basin, must present to the relevant
authority a treatment plan within 30 (thirty) business days from the date of
notification via the issuance of a resolution by the River Basin Authority,
as described above in (2);

4) BAnalyze and determine within 60 (sixty) business days the
feasibility of the treatment plans referred to in (3), and where
appropriate, approve said plans;

5) Order that the businesses whose treatment plans have not been
submitted or approved - through a resolution from the River Basin Authority
- cease in the spilling, emitting, or discharging into the river basin of
any polluting substances. The promulgation of resolutions to that affect may
not exceed the deadline of 180 (one hundred eighty) days from the present;

6) Adopt measures for partial or full closure and/or relocation. The
River Basin Authority 1s empowered to extend the deadline or propose
alternative measures when it is determined that the economic costs of
treatment are unfeasible or when a grave social situation exists;

7) Notify the businesses of the existing lines of credit available to
them for this purpose;

8) The public presentation, updated quarterly, of the condition of the
water and underground systems, and the air quality of the river basin;

9) The public presentation, detailed and well-founded, of the
industrial conversion and relocation project through the framework of the
Agreement Act of the action plan, along with for environmental suitability
of petrochemical activities in the Dock Sud area, the businesses involved,
the affected population, signed conventions, stages and deadlines for
completion;

10) The public presentation of the progress and estimated timing of

the planned initiatives of the Federal Subprogram Framework for the

11
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Urbanization of Villas and Squatter Settlements - Clean-Up of the Matanza-
Riachuelo River Basin - Stage One, from November 21, 2006.

Failure to comply with any of these established deadlines will result
in the imposition of a daily fine on the president of the River Basin
Authority.

IV) Clean-Up of Landfills:

Regarding the task of landfill clean-up from the Integral Plan, the

River Bank Authority must:

1) Ensure within 6 (six) months the execution of the following:

a) The necessary measures to stop waste disposal into landfills
which will be closed, whether they were legal or clandestine;

b) Measures for the implementation of the program submitted to
this Court for the prevention of new open air landfills;

c) Measures to eradicate the homes near landfills and to
subsequently prevent the construction of new homes along them.

2) Order the eradication, clean-up, and closure, within 1 (one) year,
of all illegal landfills discovered by the River Basin Authority.

3) Finalize the Integral Management Plan for Urban Solid Waste (GIRSU)
submitted to this Court, with particular emphasis on the construction of
urban waste management centers.

Failure to comply with any of these established deadlines will result
in the imposition of a daily fine on the president of the River Basin
Authority.

V) Cleaning the Riverbanks:

Regarding the task of cleaning the riverbanks under the Integral
Clean-Up Plan, the River Basin Authority must inform in a public manner,
with details and well-founded support, the following:

1) The finalization of the rodent control, clean-up, and weeding phase
of the four individual sectors from the Integral Clean-Up Plan, including
deadlines and pertinent budgets;

2) The progress of the public works project to transform the river
bank into public parks, in accordance with the provisions of the Integral
Clean-Up Plan, including deadlines and pertinent budgets.

VI) Expansion of the potable water network:

Regarding the task of expanding the potable water network addressed in
the Integral Clean-Up Plan, the River Basin Authority must publicly inform,
in a detailed and well-supported manner, on the plan headed by Water and
Sanitation Argentina (AySA) and the National Organization for Sanitary
Hydraulic Works (Enohsa) for the expansion of water catchments, treatment,

and distribution. There should be a particular emphasis on information

12
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related to projects that must be completed in 2007, projects currently being
carried out, and the commencement of potable water expansion projects for
the period 2008-2015. In all cases compliance deadlines and pertinent
budgets must be included.

Failure to comply with any of these established deadlines will result
in the imposition of a daily fine on the president of the River Basin
Authority.

VI Storm Drainage:

Regarding the task of storm drainage addressed in the Integral Clean-
Up Plan, the River Bank Authority must publicly inform, in a detailed and
well-supported manner, on the plan for storm drainage works, with particular
emphasis on projects that must be completed in 2007, on projects currently
being carried out, and on the commencement of works for the expansion of the
storm drainage network in the period 2008-2015. In all casesg, compliance
deadlines and the pertinent budgets must be included.

Failure to comply with any of these established deadlines will result
in the imposition of a daily fine on the president of the River Basin
Authority.

VIID) Sewage Sanitation:

Regarding the task of sewage sanitation addressed in the Integral
Clean-Up Plan, the River Basin Authority must publicly inform, in a detailed
and well-supported manner, on the expansion projects headed by Water and
Sanitation Argentina (AySA). There should be particular emphasis on
information related to projects that must be completed in 2007, projects
currently Dbeing carried out, on the plans for the first phase of
construction of the Berazategui purification plant (without prejudice for
this Court’s resolution of the cases M.60.XLIII; M.61.XLIII; M.72.XLIII; M.
2695.XXXIX; and .2714 . XXXIX "Municipality of  Berazategui v/  Aguas
Argentinas” S.A."); on the commencement of projects for the expansion of the
sewage network in the vyears 2008-2015, and details of the contemplated
projects for Capital, Autonomous City, or Riachuelo treatment plants. In all
cases, compliance deadlines and the pertinent budgets must be included.

Failure to comply with any of these established deadlines will result
in the imposition of a daily fine on the president of the River Basin
Authority.

IX) Emergency Health Plan:

Aware of the non-completion of the reports on pages 1445-reverse of
1445 and 1446 and keeping in mind the timely observations on the health
aspects of the Integral Clean-Up Plan made by the School of Medicine and the
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School of Pharmacy and Bio-Chemistry from the University of Buenos Aires,
the River Basin Authority is required to do the following:

1) Within 90 (ninety) days create a socio-demographic map and conduct
investigations into environmental risk factors for the purpose of:

a) Determining the at-risk population;

b) Developing a diagnostic database for all diseases in order to
aid the determination of pathogens produced by air, soil, and water
pollution, along with other pathogens which are not dependent on those
factors. Also develop a system for tracking the detected cases in order to
verify the prevalence and survival of those pathogens;

c) Developing a publicly accessible Registry Information System
Database of the pathogens detected in the river basin;

d) Specifying the epidemiological surveillance measures taken in
the emergency zone.

2) TUpon completion of the requirements in (1), the River Basin
Authority must, within (60) sixty days, elaborate and put into effect
specific health programs to meet the needs of the river basin population.

Failure to comply with any of these established deadlines will result
in the imposition of a daily fine on the president of the River Basin
Authority.

18) Beyond the provisions from Law 26.168 and the constitutional norms
which apply to each jurisdiction, this Tribunal considers transparency when
dealing with government management of public resources to be of the utmost
institutional importance. To that end, an authority must be responsible for
this transparency. Thus, the Auditor General of the Nation will monitor the
allocation of funds and all Plan-related budget implementation.

In order to facilitate public control over the funds, the River Basin
Authority must assign an identification code to any budget items related to
carrying out this program.

Notwithstanding the above, the judge in charge of program execution
may submit any questions related to budget control and execution to the
River Basin Authority. The River Basin Authority must respond in a detailed
manner within 10 (ten) business days. Also, if any of the subjects who are
entitled to observe the information exercise that right, the River Basin
Authority must hold a public hearing in its’ headquarters within 10 (ten)
business days, during which the Authority must explain any non-conformance.

Failure to comply with any of these established deadlines will result
in the imposition of a daily fine on the president of the River Basin
Authority.

19) It is equally as important to strengthen citizen participation in

the monitoring of completion of the program described above.
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Said control must be organized through the appointment of a
coordinator who is capable of receiving citizen suggestions and of relaying
to citizens the proper processes.

To that end, in recognition of their full functional autonomy of not
receiving instructions from any other State power, the designation of
citizen monitoring coordinator must lie with the Ombudsman of the Nation.
The Ombudsman will form a collegiate body with the representatives of the
non-governmental organizations who intervened in the cause as third-parties,
coordinating these NGO’'s operations and distributing tasks to them. Tasks
should include the reception of updated information and the formulation of
concrete plans to present to the River Basin Authority in order to better
achieve the mandated goals, and tasks should be guided by the criteria of
equality, specialization, reasonableness, and effectiveness.

20) Since the nature and content of this decision is a final
declaration over the restoration and prevention issue, a prudent
consideration in anticipation of the various circumstances which may arise
from the present mandates is demanded.

At this Jjuncture, the Tribunal must make a decision which is the
result of carefully balancing two circumstances.

The first - which has been sufficiently identified and emphasized by

the June 20, 2006 pronouncement on this matter in order to justify the
dismissal of the claims for individual damages (Decision: 329:2316), and in
the background sections of the cases I1.349.XXXIX Altzcovich, Mabel v/ ANSeS,
March 29, 2005, and B.2303.XL Abarreto,
Alberto Damidn and others v/ Buenos Aires, Province of and others regarding
damage inflicted, from March 21, 2006 (Decisions: 328:566 and 329:759,
respectively) - is that this Court must maintain rationality in the cases it
hears and decides, so as not to overstep the responsible exercise of the
power granted to it by the Supreme Law, which grants this Court jurisdiction
as final interpreter, as the last guardian of people’s highest rights, and
as a participant in the republican form of government.

The other circumstance stems from the institutional requirement that
the decisions of this Court are loyally respected, and is mentioned because
of the acknowledged power of the River Basin Authority. Any frustration of
the constitutional jurisdiction exercised through this pronouncement,
whether by the River Basin Authority or any other subject reached by this
decision, including national and local authorities, the Jjudiciary, or
administrative agencies, must be avoided. In the well-known precedent
P.95.XXXIX Ponce, Carlos Alberto v/ San Luis, Province, from February 24,
2005 (Decision: 328:175), through rulings issued in the first instance, it

was established that this Tribunal must judge whether their decisions have

15



“anon

FUNDACION AMBIENTE Y
RECURSOS NATURALES

been followed, and if not, the Court must take all the necessary steps to
ensure strict compliance with its’ decisions. This includes dismantling the
consequences stemming from any local authority’s pronouncements which were
intended to neutralize, paralyze, or ignore, in whole or in part, mandates
issued by this Court.

These considerations, along with the need to preserve a significant
level of immediacy of judicial decisions, lead this Tribunal to consider it
appropriate and competent to issue this decision according to the terms of
Article 499 of the Civil Procedure and Commercial Code of the Nation. It is
also appropriate for a federal judge of first instance with jurisdiction
over the river bank territory to address the further questions that arise
from this case. Considering the jurisdiction addressed by Article 3 of Law
25.519, the report submitted by the Secretary of General Administration
regarding human resources, and the decisive fact of its’ recent inception
(2/2006), intervention is granted to the Federal Court of First Instance of
Quilmes.

21) In addition to timely enforcement of the decision, the Federal
Court of First Instance of Quilmes will also conduct judicial review of
contested promulgations by the River Basin Authority (Articles 18 and 109 of
the National Constitution). This jurisdiction which will be exclusive in
order to ensure uniformity and consistency in the interpretation of
questions that arise, as opposed to opening up heterogeneous or even
contradictory criteria that might result from review by different judges of
first instance. Such contradictory decisions would hinder the execution of
this sentence and stimulate more litigation that could paralyze the activity
of the intervening administrative agency.

Indeed, in light of the enormous powers conferred on said agency by
legislation and by this pronouncement, jurisdiction to conduct ample and
sufficient judicial review must Dbe concentrated in one tribunal. This
jurisdiction is mandated in a country of constitutional rights, as decided
by this by this Court since 1960 in the precedent litigated by Marta Del
Campo de Poggio, Jose Victor, and Delia Josefina Poggio de Saavedra, in the
case Ferndndez Arias, Elena and others v/ Poggio, José (sucesidén)@, on
September 19 (Decisions: 247:646). As emphasized in the opinions of Justices
Boffi Boggero and Aberastury, “..the cardinal principle that the final
decision corresponds to the Judicial Power of the Nation continues to
govern.”

Faced with these circumstances, the intervening senior federal judge
must conduct - as noted in the cases 305:129; 310:2159; 311:334 - a truly
sufficient scrutiny, allowing a full review of the controversial questions

through the framework of a bilateral process, while still reconciling the
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process with the constitutional principle that speed must prevail in
resolving these conflicts. Moreover, in order to make the procedural rules
clear, it is appropriate to eliminate intervention by any other judiciary,
so that decisions by the magistrate whose intervention has been ordered will
be considered equivalent to pronouncements by the superior tribunal for this
matter. Thus, challenges brought in front of this Court will not have to
first pass through any intermediate court. The delegated tribunal will also
have the necessary power to determine the wvalue of the daily fines stemming
from non-completion of deadlines. Fines should be of a sufficient quantity
in order to deter reticent conduct. Also, the tribunal will be able to order
investigations into any crimes that result from non-completion of the
judicial mandates in the present decision.

22) Lastly, the justifications for the preceding decisions must be
expounded, with the appearance of all litigation related to the execution of
the Clean-Up Plan being heard before the judge charged with executing the
plan, as well as all 1litigation relating to other similar collective

actions, even with different litigants or causes of action.

Therefore it is resolved:

1. The verdict i1is issued with respect to the claims aimed at
environmental restoration and prevention.

2. To order the River Basin Authority, created by Law 26.168, to
complete the program established by this decision.

3. To provide that the National State, the Province of Buenos
Aires, and the Autonomous City of Buenos are equally and concurrently
responsible for the implementation of said program.

4. To establish that the Auditor General of the National will
monitor the allocation of funds and the budget implementation related to the
Integral Clean-Up Plan.

5. To enable citizen participation in the monitoring of the
Clean-Up Plan and the present program.

6. To entrust the Ombudsman of the Nation with the coordination
of said citizen participation, through the formation of a collegiate group
whose members will consist of representatives from the non-governmental
organizations who participated as third parties in this action.

7. To confer to the Federal Judge of First Instance of Quilmes
jurisdiction to hear all questions related to the implementation of this
pronouncement and for the review of final decisions made by the River Basin
Authority, according to the jurisdictional reach established above in (20)
and (21).
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8. To order the Jjoinder of all proceedings and current
litigation, where appropriate, according to the pronouncement in (22).

9. To maintain in front of this Court aspects of this cause
relating to restitution for collective damage.

10. To order the sending of accurate copies, both paper and
electronic, of all relevant materials to the Federal Court of Quilmes, so
that the Jjudges will have at their disposal all of the pertinent
documentation to handle arising questions.

11. To postpone the pronouncement on costs until the sentence
for the claim still pending in front of this court is issued.

Notify and comply with this order. RICARDO LUIS
LORENZETTI - ELENA I. HIGHTON de NOLASCO - CARLOS S. FAYT -
JUAN CARLOS MAQUEDA - E. RAUL ZAFFARONI - CARMEN M. ARGIBAY.

COPY
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